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EDITORIAL NOTES. 


E-x-Attorney General Griggs made an address recently at the Silk 
Association banquet in New York City, upon the subject of the attitude 
of the nation toward the industries of Cuba. He referred, of course, to 
the attitude of President McKinley in his last public speech, and reminded 
his hearers that that address was an impassioned argument for that true 
theory of protection which demands that, when an industry has been 
built up on a stable, self-supporting basis, government shall barter the 
remission of tariff with some other nation for a reciprocal advantage. 
Mr. Griggs applied the full force of this to the Cuban case, but he dilated 
with even more earnestness on the principle of honorable obligations. 
Fie wished that the men at Washington could feel through the callous- 
ness of political habit “the vast pulse of generosity, nay, almost of out- 
raged honor, that pervades the American Republic, when its people 
think of Cuba.” In its higher aspects this is not a question of bargain- 
ing, but a problem of equity, justice, duty. A nation is bound by the 
obligations of noblesse oblige to let the nobler facit measure a question, 
if there should be, indeed, any odds between that and a more mean and 
sordid standard in any given case. “We have deliberately demanded 
of that people that they shall, in all their foreign relations, submit to 
our dictation and approval. Yet, having put over them a practical 
protectorate, we treat them as if they were absolute strangers and rivals 
of ours.” About the same time this address was delivered, ex-President 
Cleveland, who was just recovering from a serious illness, wrote from 
his home at Princeton a letter, in which appeared these sentences: 
“The arguments used in opposition to the tariff concessions she implores, 
based upon our material interests, are fallacious, mistaken and mislead- 
ing, while their source and the agencies of their propagation and spread 
cannot fail to be recognized by every honest, patriotic citizen with 
shame and humiliation. It seems to me, however, that this subject 
involves considerations of morality and conscience higher and more 
commanding than all others. The obligations arising from these con- 
siderations cannot be better or more forcibly defined than was done by 
President Roosevelt, in his message to Congress, nor better emphasized 
than has been done by Secretary Root; and yet Congress waits, while 
we occasionally hear of concessions which rich sugar interests might 
approve in behalf of trembling Cuba. I do not believe that nations, 
any more than individuals, can safely violate the rules of honesty and 
fair dealing. Until there is no escape, therefore, I will not believe that, 
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with all our fine words and lofty professions, our embrace of Cuba means 
the contagion of deadly disease.” It is needless to say that the best 
men of all parties unite in expressions of opinion exactly similar to 
those embraced in the speech of the ex-Attorney General and the letter 
of the ex-President. There are, in fact, no two opinions about the 
matter, except among those representatives who are being misled by 
the sugar interests of the country, and who will have much to answer for 
before the bar of national judgment if something is not done to relieve 
the disagreeable hardships under which the Cuban planters are suffer- 
ing. It is well said that it is not a party question, but one of national 
honor. 


One of the lessons taught by the sad experience of the members of 
the Paterson Bar in the recent disastrous fire in that city, which wiped 
out, in twelve hours’ time, about six million dollars’ worth of property, 
including most of the offices, with libraries and contents, of nearly nine- 
tenths of the practicing lawyers, was that all safes are not to be trusted. 
Most lawyers and business men have the impression that whatever 
things of value are committed to the custody of a safe bearing on its 
front, fn handsome letters, the names of maker and owner, are actually 
safe from the devouring elements. Of course, everybody knows that no 
ordinary safe is proof against burglars, and as money and most other 

valuable goods in the hands of any possessor are not nowadays intrusted 

to private safes, there is little to be feared in this direction. But it is of 
the greatest importance that wills, notes for collection, bonds and 
mortgages, deeds and other legal papers, which every lawyer holds for 
his clients, should be absolutely safe from fire. We trust that such 
investigation will be made into the merits and demerits of the safes 
which passed through the Paterson fire as that it may be published with 
authority which safes did stand severe tests and which failed to stand them. 
It may be said that this will advertise certain classes of safes to the detri- 
ment of others, but this is of no consequence whatever to the general 
public. What the lawyers have a right to know is, which safes have 
actually stood the tests of a tremendous fire and which safes have not 
stood them. And if there are, as there probably are, hundreds of other 
makes of safes throughout the state which will not protect, it is high 
time the owners know of the fact and dispose of them to people who 
have reason to be less particular. 


Another result, perhaps, of the fire above alluded to, will be that 
lawyers who have specially valuable papers committed for safe keeping, 
including all wills and similar unrecordable papers and money bonds 
will probably arrange to have them kept hereafter in the vaults of the 
local trust company, if one is conveniently at hand. It is handy, to be 
sure, for an attorney to be able to step aside from his desk to his safe 
so as to produce, at a moment’s notice, any legal paper of which he 
has custody, but this is of slight consequence compared with the graver 
importance of having those papers kept absolutely safe. In most of our 
cities there are now vaults for safe keeping, in one or another of the 
banks, and the rental of one such vault is not expensive. Private 
individuals use them, and there is no reason why lawyers should not. 
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The expense is but a slight premium to pay for an absolute insurance 
upon documents, which, when once lost, will work irretrievable hardship 
and infinite trouble. 

One of the questions which is being forced upon the State of New 
York for early solution is that of the local option of wards in the large 
cities for or against the licensing of the sale of intoxicating drinks. The 
same general question was once presented in New Jersey, but the form 
it took here was that of local option for counties, and not for townships, 
boroughs or cities, much less for wards. Ward local option, however, 
is bringing the matter close home to the people and will be found, we 
predict, the ideal method of making the first advance step toward the 
solution of the liquor problem. For a long series of years it has been 
the custom to have the county courts of each county license inns, taverns 
and saloons. The larger municipalities, known as cities, have usually 
had an excise board, or the authority to license was vested in the Com- 
mon Council. Neither form of treating the evil has been a pronounced 
success. Neither has restricted the licensing of saloons within those 
limits which prudent and thoughtful people feel should be set for it. 
The trouble with the local question in every state is that there are two 
radical views, diametrically opposed to each other, which cannot be 
reconciled by any of the ordinary laws in force, nor by the ordinary 
modes of argument. The one looks upon the sale of intoxicating liquors 
as a necessity growing out of the habits of our people, and, while those 
who hold this view desire no extraordinary number of drinking places, 
they are willing that there shall be as many as the drinking classes seem to 
demand. The other class are those who want complete and total prohi- 
bition of the sale of intoxicants throughout the state, and are not willing 
to lend their hand to license, in any form or in any degree whatsoever. 
Neither class takes fairly into consideration the proper rights of their 
fellow-beings; that is to say, of the wants of a majority of voters of the 
locality. Drinking is, of course, a curse, and the selling of intoxicating 
liquors furnishes the chief incentive to drinking. The latter ought to 
be abolished where practicable in order that the former may be reduced 
to minimum proportions. But where the majority are clearly in favor 
of the moderate repression of the traffic called “license,” they will 
clearly have the legal right to have license, and the minority must 
submit. On the other hand, where the majority of a locality are opposed, 
on the grounds of morality, or economy, or what not, to having intoxicat- 
ing liquors sold at all, it is clearly within their province to have the 
saloons tabooed and the drinking traffic shut out. Men must yield upon 
this question to the will of the majority and this is to be ascertained 
at the ballot box, after a careful and discriminating discussion of the 
subject. In our view, township and ward local option is justifiable. 
Men of morality have the right to require that their own neighborhood 
shall be sweet and clean first. If they can succeed in inducing a suf- 
ficient number of their neighbors to agree that in the township or ward 
wherein they reside there shall be no drinking at bars under forms of 
law, they should be permitted to see the thing come to pass. County 
divisions are too large, and so are states. That is to say, the unit should 
be as close to the homes of the people as possible, and then, if it should 
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naturally be extended to the county or the state, so much the better; but 
this must be according to the usual laws of education, progression and 
evolution. 





ANTIQUATED COURTS AND MISCARRIAGE OF JUSTICE. 


Il. 


The former article (ante, p. 37) pointed out that the judicial system 
of New Jersey and the mischief-breeding procedure inherent in it were, in 
fundamental features, common to most English-speaking communities at 
some time in their history; that they had been inherited by all the younger 
ones from the mother country, and that England herself, nearly all her 
self-governing colonies and most of the American states have recast the 
old system and procedure into forms much simpler and better fitted to 
modern needs. The comparison made in that article between the judicial 
systems of Massachusetts! and New Jersey will now be extended to other 
states. But the comparison must be confined for the most part to classes 
of courts. For the differences in respect of area, population and wealth 
between_our state and all other states of the Union except Massachusetts 
are such that a comparison of the number and compensation of their 
judges would subserve no useful purpose. 

Let it be said, once for all, that these articles will not deal with courts 
below the grade of county courts, nor to local courts like those peculiar to 
certain cities. The state systems of county and superior tribunals are to 
be compared. 

Throughout New England the judicial systems of the several states 
are nearly as simple as that of Massachusetts. In each of the states there 
is one supreme tribunal, appropriately called the “Supreme Court,” or 
“Supreme Judicial Court,” which is the court of last resort within the state. 

In Connecticut this tribunal is called the “Supreme Court of Errors.” 
It consists of five judges and its jurisdiction is appellate only. There is 
also, as in Massachusetts, a Superior court, consisting of eight judges 
(beside these, the justices of the Supreme court are ex-officio judges of the 
Superior court, but they do not sit in it unless specially assigned to do so). 
Probate courts, held by single judges, one in each “Probate District,” 
complete the state judicial system. Special local courts are five Courts of 
Common Pleas in five of the larger counties, and a “District Court” at 
Waterbury, embracing a number of towns. 

In Rhode Island the Supreme court, consisting of seven judges, is 
divided into an “Appellate Division,” held by four of them, and a “Com- 
mon Pleas Division,” held in each county by one or more of the judges 
for the work of trying cases. The only other courts in the state system 
are the Probate courts, which from very early times in its history have 
consisted of the town councils. This is still the state system of Probate 
courts, though the towns are allowed to substitute a Probate court held by 
a single judge, if they choose to do so. 

In the sparseiy-settled states of New Hampshire and Maine the 
judicial system consists in each state of a Supreme court and Probate 


! By an error in correcting the proofs of the preceding article the compensation of the judges of 
os Supreme court of Massachusetts was stated to be $117,500, instead of $126,500, which is the correct 
igure, 
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courts Only, except that in Maine Insolvency courts are held by the pro- 
bate judges, and two or three counties have each a “Superior Court” of 
narrow jurisdiction, 

In Vermont the judicial system is a Supreme court, consisting of 
seven judges; one Court of Chancery (each judge of the Supreme court 
is a chancellor); a County court, held in each county by a judge of the 
Supreme court and two local judges; a Probate court, held by a single 
judge in each “Probate District.” 

In making a comparison between the judicial system of New Jersey 
and those of the great states of New York and Pennsylvania it should be 
remembered that each of the latter is many times larger in area and 
population. Thus: 

New Jersey, area, 8,173; population, 1,883,669. 

New York, area, 53,719; population, 7,268,012. 

Pennsylvania, area, 45,928; population, 6,302,115. 

Their respective judicial systems are as follows: 


NEW JERSEY. 


No. of 
Names of Courts. Courts. 


Held by justices of Supreme ) 
Errors and Appeals . . Court and Chancellor and 6 - 
special judges. 
Held by Chancellor and 6 Vice ) 
Chancellors, " 
( Held by Chancellor and 1 Vice 
Chancellor. \ 


Chancery. . 


Prerogative . 


Supreme 


Ss. «oe ee but extra Circuit judges in 
three counties. 

Common Pleas... . . One judge in each county. 

ns ss . . Held by judges of Com. Pleas 

Quarter Sessions. . ' os “ 


Held by Supreme Court justices 


Held in each county by a jus- ) 


Oyer and Terminer tice of Supreme Court. j 


NEW YORK. 


Names of Courts. 


Court of Appeals”. : 

Appellate Division. . — judges of Supreme ; 

Supreme Court . 

(For claims by and against the ) 
State. ) ) 

Held by a single judge in each 
county. 

Held by the county judge in | 
each county, except that | 


Court of Claims . 


County Court. 


, 
Surrogate’s Court . populous counties have a 


special judge as Surrogate 


In the county of New York only, there is also a court of ‘*General Sessions’’ for 
criminal cases. 


2 Ten judges sit nowin the New York Court of Appeals, but two or three of them are justices of 
the Supreme court designated by the goveruor to sit (temporarily ?) in aid of the judges of the Court 
of Appeals ; 56 N. E. Rep. iii. 
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PENNSYLVANIA. 
No. of No. of 
Names of Courts. Courts, Judges. 
( (Appellate only, except in a? 
Supreme Court... . | ( ro cases. ) y P i I 7 
Superior Court . . . . . (Appellate only.) : I 7 
( In each county, held by one o 
Common Pleas . - more judges according to the 


population. 
In each county held by judges ' 
) 


Oyer and Terminer. of Common Pleas. 


In each county, held by judges \ 


( 

§ 

( 
ct ( 
Quarter Sessions . . (of Common Pleas. 
( 


In each county, held by judges ' 
of Common Pleas. ) 


Orphans’ Court 3 

The curious court system of our state is compounded in part of 
names and courts still existing in Pennsylvania, and in part of courts 
which existed years ago in New York. The explanation of this circum- 
stance is historical. New Jersey consisted in early colonial times of two 
distinct colonies, East Jersey and West Jersey. The latter was settled 
principally by the stream of Quakers who, coming up the Delaware, 
founded the towns of Pennsylvania on one side of the river and those of 
West Jersey on the other. The court systems, like the religious systems 
and the habits of the people generally, were much the same on both sides 
of the Delaware. East Jersey, on the other hand, was founded by the 
colonists who came to the mouth of the Hudson and settled on either 
bank. New Amsterdam and New York exerted a dominating influence 
upon the early institutions of East Jersey. When East and West Jersey 
were consolidated, the first governor appointed over them by the crown 
of England was also, and at the same time, governor of New York. The 
consolidated provinces in establishing their judicial system borrowed from 
New York the features of a Court of Appeal, a Supreme court, a Court of 
Chancery and the Common Pleas; the Orphans’ court was borrowed later 
from Pennsylvania. 

In the preceding article | insisted upon the practical defects, the 
failures of justice, that are due entirely to our antiquated judicial system 
and procedure. I will give two cases in illustration, Homan v. Headly, 
58 N. J. Law Reports, p. 485, and Smith v. Board of Freeholders, 48 N. J. 
Equity Reports, p. 627. Reduced to the simplest terms the cases were as 
follows: In the first, the parties disputed which one of them was entitled 
to a cow and some other articles that need not be mentioned. A creditor 
had seized the beast for debt, supposing it to belong to his debtor. But 
the debtor’s wife claimed it as her own, alleging that her husband had 
justly and lawfully transferred the ownership to her by sale before the 
seizure. The creditor and the woman went to law about it, and the 
simple controversy was whether the debtor had, in good faith, lawfully 
transferred the ownership of the cow to his wife. The Circuit court, after 
trial, decided the question in favor of the wife on the merits. But the 
Supreme court reversed the judgment on the ground that neither it nor 
a . In the more poewtons counties there are special judges for the Orphans’ courts. The state is 

vided into fifty six districts, each containing from one to two or three counties. There is a judge (or 
judges) “ learned in the law ” for each district, who holds the Courts of Common Pleas in the county or 
counties of his district. In each of the counties of Philadelphia and Allegheny the Court of Common 


Pleas is separated into several divisions (No. 1, No. 2, etc., each held by a separate set of judges) to 
meet the volume of business in the great ci ies of those counties. 
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the Circuit court had power to consider the merits of the controversy. 
Such a transaction, it declared, could be inquired into by the Court of 
Chancery only. So the parties were turned out of court, having got just 
as far towards a settlement of their dispute as they were when they began 
it, and were left to bring a new suit in the Court of Chancery, if the things 
in dispute—I believe that a hog and a carpet were also involved in the 
quarrel—were worth it. The suit had lasted one year and three months 
when the Supreme court decided this point. The counsel for the wife 
has had the kindness to inform me that she afterwards regained her 
property by bringing another suit in the Court of Chancery for some 
2 of the articles, and by going through a second trial of the original action 
in the Circuit court for the remainder. The time consumed in the total 
litigation was two years and three months. 

In the second case, Joseph, a tax collector, deposited public money 
re belonging to a Board of Freeholders in a bank in his own name as 
a “Collector.” When he went out of office he refused to pay over the 
é money, or to order it paid over to the Board, and the latter thereupon 
sued the bank in the Court of Chancery for the amount on deposit, making 
















- Joseph a defendant also that he might make a defense, if he hadany. He 
i made none, except to insist that the suit was brought in the wrong court. 
4 This point the court decided in favor of the Board, and, as it was admitted 





on all sides that the money belonged to the Board, judgment was given 
in its favor. But the Court of Appeals reversed the judgment and com- 
manded that the suit be dismissed on the sole ground that it had been 
brought in the wrong court. In delivering this decision, the judge who 
spoke for the Court of Appeals said (p. 637): “I have reached this conclu- 
sion with great reluctance. Upon the admitted facts, the moneys of the 
public are withheld from the municipal corporation charged with its con- 
trol, by a private corporation, without any apparent excuse. Whether it” 
(the bank) “may justify its course or not might be decided in this case. 
* * * But the line of division between legal and equitable remedies 
is fixed in this state by a long course of precedents and even legislative 
authority is forbidden to intermingle these remedies by the constitutional 
prohibition against interference with the ancient jurisdiction of the 
courts.” 

The time consumed in this litigation was one year and two months. 
The amount of the claim was over $18,000.4 

On the sort of miscarriage of justice which is illustrated by these two 
cases our lawyers are wont to make three comments: (1) “It doesn’t 
happen often.” I gave, in the preceding article, some idea of how often 
it does “happen.” (2) “It is inherent in the nature of ‘ legal and equitable 
remedies’ and cannot be helped.” As a matter of fact, it is “helped” and 
cannot occur in most of the states of this Union. (8) “It is inseparable 
from the administration of law and equity by distinct courts, that is, by 
courts of law and by courts of chancery.” But law and equity are admin- 
istered by distinct courts in Ontario and in England; yet had the two cases 
arisen in either of those two countries the miscarriage of justice would not 
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41 obtained the dates, from which the length of litigation in each case was determined, from the 
records and from counsel employed in the first case, 
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have occurred. The court which first took the case would have been 
authorized to decide it upon the merits.® 
Is it not worth while, before we again patch our judicial system, to 
find out what England and Ontario and the states of this Union have done 
toward preventing such abuses? 
CHARLES H. HARTSHORNE. 
Jersey City, N. J., February, 1902. 





LOUIS NOBLE v. THE TRAVELERD’ INSUBANCE CoO. 


(New Jersey Supreme Court, Hudson Circuit, December Term, 1901.) 
Practice—Striking out Pleas. 


On motion to strike out pleas. 
Mr. C. L. Corbin for the motion. 
Mr. George Holmes and Mr. C. C. Black, contra. 


COLLINS, J.: The declaration, framed in assumpsit, is upon an 
accident policy not under seal. A copy of the policy is annexed to and 
made apart of the declaration. Claim is made thereunder for a sum 
agreed to be paid upon the death of the insured, Robert H. Noble, result- 
ing alone from bodily injuries effected through external violent and 
accidental means. There is a general averment of performance of con- 
ditions precedent. The pleas are (1) non-assumpsit, (2) nil debet, (3) 
non est factum, and several special pleas. The motion is to strike out 
the second, third and fifth pleas. 

The second and third pleas are inappropriate to the action and as to 
those this motion is unopposed. 

To the fifth plea it is objected that it amounts to the general issue 
and that it “does not negative any clause of the policy declared on.” The 
first objection is groundless. DeWees v. Manhattan Ins. Co., 5 Vroom 
244, 253. 

The other objection, although not artificially stated, sufficiently 
apprises the defendant of the real defect urged, which is, that while pro- 
fessing to set out a provision qualifying the policy and facts to bring the 
case within that provision so as to defeat recovery, the provision pleaded 
is not contained in the policy as set out in the declaration. This objection 
is well taken. If oyer had been prayed, and the policy, or a provision 
thereof, pleaded as differing from the declaration, the plea might have 
been good, but such was not the pleader’s purpose. It is evident that he 
simply attempts to state in an argumentative way his idea of the meaning 
of a provision in a policy that is correctly set out in the declaration. 
This is not permissible. The facts relied on might have been pleaded, 
leaving the plaintiff to reply or demur, but, if a provision of the policy 
was to enter into the plea, it should have been quoted and not interpreted. 
Interpretation was for the court. If the plea should stand, the plaintiff 
would be embarrassed in replying, and yet she cannot demur, for a 
demurrer would confess the provision pleaded as equivalent to that con- 
tained in the policy. 


5 a 24 of the English Judicature Act (1873) the Superior law courts and courts of equity (they 


were ajl merged i::to ‘one Supreme Court of Judicatue,”’ acting in separate ‘ Divisions”’) were com- 
manded to administer in every cause both law and equity or either, as might be necessary, in order to 
end the controversy “ finally and completely ” and to avoid “ all multiplicity of legal proceedings."' 
The same provision has been adopted in Ontario, (* Holmsted and Langton’s Judicature Act; Toronto, 
1890’) and in most of England’s self-governing colonies. 
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The only necessity to cite the provision is in case it be considered, as 
it probably is, a condition precedent, the performance of which the 
defendant intends to contest. To avail itself of the right so to contest, 
the defendant was required by Sec. 126 of the Practice act to specify in 
f its pleading such condition; but it is plain that it is not necessary or proper 
a in such specification to interpret the provision. It should simply be 
& quoted or otherwise identified. 







Probably the defense will need such a plea, or a notice in lieu of a 
ig plea under the general issue; but that is a matter for amendment. The 
¢ present plea cannot stand. 

The three pleas embraced in the notice will be struck out with costs. 









RARITAN RIVER RAILROAD COMPANY v. MIDDLESEX AND BOMER- 
SET TRACTION COMPANY. 







(New Jersey Supreme Court, February, 1902.) 







Pleadings— Declaration— Action of Debt—Sealed Contract— Failure of Consideration. 


Qn contract. 





The declaration is in form in an action of debt. It is on sealed instru- 
ments reciting as consideration the mutual covenants of the parties. The 
first plea is non est factum; the second is nil debet; the third is that the 
agreements sued on “are without consideration;” the fourth is that the 
consideration in each of said agreements “has failed,” and the fifth is that 
such consideration “has partially failed.” 

On motion to strike out the third, fourth and fifth pleas. 

Mr. C. L. Corbin for the motion. 

Mr. Willard P. Voorhees, contra. 

COLLINS, J.: The third plea was filed under a supposed necessity to 
interpose such a plea in order to get the benefit of Sec. 15 of the “Act 
Concerning Evidence” (P. L. 1900, p. 362), which provides that “in every 
action upon a sealed instrument * * any party may plead and set up 
as a defense thereto fraud in the consideration of the contract upon which 
recovery is sought or the want or failure of consideration, the same as if 
such instrument were not sealed.” This enactment was originally limited 
to the defense of fraud and was a supplement to the Practice act. It was 
transferred to the Evidence act by the Revision of 1874. I doubt its 
potency, as far as pleading is concerned, under that title. Probably “An 
act concerning sealed instruments” (Gen. Stat., p. 1418, pl. 72), which on 
a cursory examination seems still extant, gives the same relief. It is per- 
missible under that act (as it would be under said section 15, if available) 
to plead a total want of consideration for the instrument, either by special 
plea or by a notice under the plea of non est factum. It was so held 
under a like New York statute, Talmadge v. Wallis, 25 Wend. 107, 
approved in this state in the court of last resort. Lord v. Brookfield, 8 
Vr. 552, 555. In the case in hand the consideration relied on is set forth 
in the agreement as recited and the plea interposed really challenges its 
sufficiency. That should be done by demurrer or under the plea of non 
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est factum, if the defendant prefers to go to trial. The instrument is to 
be treated as if not sealed and a demurrer is entirely regular. The words 
“plead and set up as a defense” in Sec. 15 of the Evidence act, if that 
statute is operative and controlling, are broad enough to include a 
demurrer. The present plea will embarrass the plaintiff. All that could 
be said by way of replication would be in reiteration of the recitals of the 
declaration, thus drawing forth the demurrer that should have been inter- 
posed at the outset. This plea will be struck out. 

The fourth plea would have been good if it had set forth how the 
consideration had failed, as was done in Talmadge v. Wallis, ubi supra. 
As framed, it alleges nothing by way of fact that the plaintiff can meet, 
but really pleads a legal conciusion. It will be struck out, but on notice 
a motion to amend will be entertained, if the facts alleged in the proposed 
plea, or in a notice to be filed under the first or second plea, warrant the 
defense. 

The fifth plea is plainly bad, under Lord v. Brookfield, ubi supra. It 
will be struck out. 


Za 


PLACQUEMINES TROPICAL TRUST CO. v. BUCK. 


(N. J. Court of Chancery, January, 1902.) 


Procedure—Pleading—Filing of 
plea—Taking depositions.—Under 
1 Gen. Stat., p. 406 (Chancery act, 
Sec. 174), providing that the party 
filing the plea shall, within ten days 
after filing, cause it to be set down 


plea to which no replication is filed, 
and thereafter taking depositions as 
to the truth of the plea as if a repli- 
cation had been filed, cannot use 
such depositions, but must set the 
plea down for argument. 


for argument, a defendant filing a 


_ Suit by the Placquemines Tropical Trust Company against Charles 
C. Buck and others. Depositions excluded and plea set down for argu- 
ment. 


Mr. E. A. Armstrong for complainant. 
Mr. C. V. D. Joline for defendants. 


REED, V.C.: On June 27, 1900, the solicitor of the defendants filed 
a plea in this cause. No replication to the plea has been filed. The prac- 
tice, under these circumstances, is defined by Sec. 174 of the Chancery 
act (1 Gen. St., p. 406). The provision of that section requires that the 
party filing the plea shall, within ten days after filing, cause it to be set 
down for argument. Instead of taking this course, testimony seems to 
have been taken, by depositions, as to the truth of the plea, as if a replica- 
tion had been filed. No objection to the taking of the testimony seems to 
have been made by the solicitor of complainant, and it is said that there 
was an understanding that the cause should proceed as if at issue upon 
replication filed to the plea. However that may be, as the record stands 
[ am compelled to rule that the testimony cannot be used for any present 
purpose, but that the plea must be set down for argument by the solicitor 
of the defendants. 
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ORDINARY OF STATE OF NEW JERSEY VY. BARNES. 


ORDINARY OF STATE OF NEW JERSEY v. BARNES. 


(N. J. Supreme Court, January 7, 1902.) 


Action on bond—Pleading— dition. The remedy against such 
sreaches.—In declaring on a bond, a defect is not by general demurrer, 
with condition, it is not permissible but by motion to strike out the 
to include in one assignment sev- assignment. 
eral distinct breaches of such con- 


Action by the Ordinary of the state of New Jersey against Lydia H. 

sarnes and others. 

The plaintiff declared on an administration bond, having the condi- 
tion prescribed by Sec. 46 of the revised Orphans’ court act (P. L. 1898, 
p. 715), and assigned as breach that the administratrix did not administer 
all the goods, chattels and credits of the decedent that had come to her 
possession or knowledge; that she did not, within three months, make and 
exhibit an inventory of such goods, chattels and credits; that she did not 
within twelve months make or cause to be made an account of her admin- 
istration, and that she did not deliver to the person entitled thereto the 
residue of such goods, chattels and credits that should or might have been 
found remaining upon an account of such administration. To this decla- 
ration the defendants interposed a general demurrer. Overruled. 

Argued November term, 1901, before Depue, C. J., and Garrison, 
Gummere and Collins, JJ. 

Mr. Henry J. Melosh for plaintiff. 


Mr. Clarence H. Murphy for defendants. 


COLLINS, J.: At common law a plaintiff did not, in his declaration 
or count, need to state the condition of a bond sued on, but, if he did 
state it, he had to assign its breach, and he could not in the same count 
assign more than one breach. To have done so would have made the 
count bad for duplicity. 1 Chit. Pl. *226, *836. The provision of Sec. 
125 of our Practice act (2 Gen. St., p. 2554), compelling the statement, 
in the declaration, of the condition and the assignment of breaches thereof, 
inferentially permits such assignment ad libitum; but good pleading 
requires that each breach should be separately assigned. In the declara- 
tion before us the breaches are blended in a single assignment, which, 
therefore, on a motion to strike out, could not stand. But, as against a 
general demurrer addressed to the whole declaration, it may; for one 
breach at least is well assigned. The objection of duplicity was at com- 
mon law, or under very early legislation, available only by special 
demurrer (1 Chit. Pl. *228, *663), now supplanted by motion to strike 
out. Practice act, Secs. 132, 139. If a defendant does not procure the 
striking out of a defective or irregular assignment, he must plead separ- 
ately to the breaches substantially assigned; for it is a general rule that, ifa 
party submits to a pleading bad for duplicity, he must answer each dis- 
tinct material matter therein. 1 Chit. Pl. *228. In Ordinary v. Hopler 
(N. J. Sup.), 36 Atl. 769, a general demurrer to an assignment assumed 
to be not single was for that reason sustained, but the point now taken 
Was not presented or observed. 

‘he demurrer is overruled. 
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KATYUGA v. COSGROVE. 


(N. J. Supreme Court, October 14, 1901.) 


Extradition—Fugitive from jus- 
tice — Determination — Warrant 
—Habeas Corpus.—1. Whether a 
defendant is a fugitive from justice, 
and therefore subject to extradi- 
tion authorized by act of Congress 
(Rev. St. U. S., Sec. 5278), is a 
question for the determination of 
the executive authority of the 
state where the demand is made. 
2. A determination of the govern- 
nor of a state on whom a demand 
for extradition is made that the per- 
son demanded is a fugitive from 
justice is sufficient to justify the 
apprehension and removal of the 
prisoner until the presumption in 
favor of such finding is overcome 
by contrary proof. 3. The issu- 


ance of a warrant for the appre- 
hension of a prisoner sought to 


be extradited is sufficient evi- 
dence of a finding of the execu- 
tive authority of the state on whom 
the demand is made that the pris- 
oner is a fugitive from justice, 
whether it contains a recital of such 


finding in express terms or not. 
4. An objection to the extradi- 
tion of a prisoner, on the ground 
that the affidavit annexed to the 
requisition alleging that the pris- 
oner was a fugitive from justice was 
not properly authenticated, did not 
authorize the release of the prisoner 
on habeas corpus, such affidavit 
not being the sole evidence of the 
fact, and it being presumed that the 
governor required evidence estab- 
lishing the fact before granting the 
requisition. 5. A copy of an in- 
dictment for larceny in a foreign 
state, larceny being certified to be a 
crime in that state by the governor 
applying for extradition of the de- 
fendant, makes a prima facie case, 
showing that the defendant was 
charged with crime sufficient to 
sustain an officer’s authority to 
hold the defendant in a habeas cor- 
pus proceeding, the sufficiency of 
the pleading not being open to in- 
quiry. 


Application by Stephen Katyuga against John IF. Cosgrove for writ 


of habeas corpus. 


To a writ of habeas corpus the respondent returns that he holds the 
petitioner under warrant of the governor of this state, issued upon the 
requisition of the governor of the state of Pennsylvania for the appre- 


hension of the prisoner as a fugitive from justice. 
and requisition are annexed to the return. 


Copies of such warrant 
The requisition certifies a 


copy of an indictment found against the petitioner in Pennsylvania for 


larceny, which is certified to be a crime in that state. 


The matter has 


been argued in the face of the documents embraced in the return, no 


traverse being interposed. 


Mr. James M. Trimble for petitioner. 
Mr. Chandler W. Riker for respondent. 
COLLINS, J.: The only grounds of attack upon the return of the 


respondent as justifying the prisoner’s detention are: (1) That it does not 
legally appear that the prisoner is a fugitive from justice, and (2) that the 
indictment certified does not substantially charge a crime. All that is 
required by the act of Congress (Rev. St. U. S., Sec. 5278) to make it the 
duty of the executive authority of a state to cause the delivery to the agent 
of the executive authority of another state of an indicted fugitive from jus- 
tice is the production of a copy of the indictment certified as authentic by 
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the executive authority of the state from whence the person charged has 
fled; but it has been decided by the United States Supreme court that 
such delivery is not compellable, or, perhaps, lawful, except upon compe- 
tent proof that the person demanded is such a iugitive from justice. Ex 
parte Reggel, 114 U.S. 642, 5 Sup. Ct. 1148, 29 L. Ed. 250. Whether he 
is or is not such a fugitive is a question for the determination of the exec- 
utive authority of the state where the demand is made. It is doubtful if 
such determination is reviewable on habeas corpus, but it is settled that it 
is sufficient to justify the apprehension and removal of the person 
demanded until the presumption in its favor is overcome by contrary 
proof, and that the issue of the warrant, whether it contains a recital of 
an express finding te that effect or not, is sufficient evidence of such 
determination. Roberts v. Reilly, 116 U.S. 80, 6 Sup. Ct. 291, 29 L. Ed. 
544. There is no provision that the evidence on which the executive 
reaches his determination shall be preserved. It is to be presumed that 
he required such evidence as was necessary to inform him on the subject. 
Id. ‘Therefore the objection that the affidavit annexed to the requisition 
in this case, which counsel for the petitioner asks me to assume was the 
only evidence before the governor of this state, was inadequately authen- 
ticated is without force. 

This disposes of the first question raised before me. The second 
rests upon the deliverance in the case last cited that it must be made to 
appear to the executive authority on whom the demand for a fugitive is 
made “that the person demanded is substantially charged with a crime 
against the laws of the state from whose justice he is alleged to have fled.” 
Larceny may be presumed to be a crime wherever the common law pre- 
vails, and the case cited is authority that the presumption is that in the 
case in hand the governor of this state informed himself as to the law of 
Pennsylvania. Furthermore, the indictment itself and the certificate of 
the governor of that state make a prima facie case of a crime cognizable 
by its laws. Inre Fetter, 23 N. J. Law 311, 320; 57 Am. Dec. 382. The 
sufficiency of the pleading is not open to inquiry. In re Voorhees, 32 
N. J. Law 141. 

I have no recourse but to remand the prisoner. 





STATE v. REGAN. 


(N. J. Supreme Court, November 11, 1901.) 
Disorderly conduet—Conviction. “Upon the law and testimony I 
1. A conviction under the act “con- convicted the defendants of being 
cerning disorderly persons” must disorderly persons as_ charged.” 
be of some offense named in the Such a conviction does not find the 
statute. 2. The conviction in the defendants guilty of any offense. 
record in this case is in these terms: 


Certiorari by the state, on the prosecution of Cornelius Regan and 
Daniel Regan, to review a conviction of being disorderly persons. Con- 
viction set aside. 

Argued June term, 1901, before Van Syckel, Fort and Garretson, JJ. 

Mr. Wheaton Berault and Mr. Howard Carrow for prosecutors. 


Mr. Louis H. Miller for the state. 
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FORT, J.: The complaint in this case is evidently drawn under Sec. 
3 of the act concerning disorderly persons (Revision 1898; Laws 1898, p. 
943). The complaint is against the defendants jointly and charges two 
offenses, upon conviction for either of which the defendants could be 
adjudged disorderly persons. ‘The conviction in the record is as follows: 
“Upon the law and testimony, | convicted Daniel Regan and Cornelius 
Regan of being guilty of being disorderly persons as charged.” The 
defendants were not charged with being disorderly persons, nor could 
they be. The charge against them was for having (1) “uttered loud, 
offensive and indecent remarks * * * concerning the complainant”; 
and (2) “that they did obstruct and interfere with deponent, he being then 
and there lawfully upon the street.” By Sec. 40 of the act concerning 
disorderly persons it is expressly provided that “in all cases, when any 
person is convicted of having violated any of the provisions of this act” 
it shall be lawful for the magistrate to sentence to fine or imprisonment. 
The conviction must be for some offense mentioned in the act. Being a 
disorderly person is not an offense. A person must first be convicted of 
violating some provision of the act before he can, in the language of the 
act, be “deemed and adjudged a disorderly person.” 

Thé record does not show that the defendants, or either of them, were 
convicted of the offense charged, and the proceedings will be set aside, but 
without costs. 


STATE (CRAMER ET AL., PROSECUTORS) v. BOOY. 


(N, J. Supreme Court, November 11, 1901.) 


Innkeepers license— Applica- on the first day of its session, or 


tion.—1. A person whose applica- 
tion for a license to keep an inn 
and tavern at one place has been 
rejected may apply within a year 
for a license at another place. 2. 
Applications for licenses to keep 
inns and taverns, under the statute, 


upon a day then publicly fixed by 
the court, or possibly upon a day 
of public adjournment, fixed in 
open court thereafter. 3%. The day 
cannot be fixed out of court, pri- 
vately, by agreement of counsel or 
between the judge and counsel. 


must be determined by the court 
Certiorari to Court of Common Pleas, Burlington county. 
Certiorari by the state, on the prosecution of Chalkly S. Cramer 
and others, against Daniel T. Sooy, jr., to review the granting of an 
innkeeper’s license to defendant. License set aside. 
Argued June term, 1901, before Van Syckel, Fort and Garretson, JJ. 
Mr. Jacob C. Hendrickson for prosecutors, 
Mr. Charles K. Chambers for defendant. 

_ FORT, J.: This writ brings up the proceedings of the Burlington 
Common Pleas granting a license to the defendant to keep an inn and 
tavern. It is first contended that the defendant, Daniel T. Sooy, jr., 
had applied for a license to keep an inn and tavern (but not at this same 
place) at the term of court previous to the one at which this license was 
granted, and had been refused and that, by reason thereof, he could not 
apply again for a license within one year, nor could a license be granted 
to him within that time to keep an inn and tavern, either at the same 
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place or at any other. The statute relied upon to sustain this position 
reads as follows: “That whenever any of the inferior Courts of Common 
Pleas, in and for any of the counties in this state, shall reject and refuse 
to grant the application of any person or persons for license to keep an 
inn and tavern, under the provisions of this act, it shall not be lawful 
for such person or persons, whose application io keep such inn and 
tavern shall have been rejected by the court aforesaid, to apply again 
for said license at any time within one year thereafter.” 2 Gen. St., p. 
1793, Sec. 35. We are unable to sustain this construction of the statute. 
Our view is that the act only interdicts application by the same person 
for the same place within one year after his application has been rejected. 
The statute provides that: “It shall not be lawful for such person whose 
application shall have been rejected to apply again for said license at any 
time within one year.” The thing that he cannot apply for again within 
one year is “said license;” that is, the right to keep an inn and tavern at 
the place for which his application has been rejected within that time. 

The other ground upon which the granting of this license is attacked, 
and, we think, rightfully, is that it was not granted on the first day of the 
session of the court, or on some other day publicly fixed by the court on 
said first day. The statute with regard to granting a license to keep 
an inn and tavern reads as follows: “That from and after the passage of 
this act all and every person applying to any court authorized by law 
to grant license to keep an inn and tavern shall make his or her applica- 
tion to the court for said purpose, on the first day of session of said court, 
and the said court shall, on the first day of said session, or on some other 
day thereof, publicly fixed on by the said court on the said first day, 
determine in open court on said application, by granting or refusing the 
same.” 2 Gen. St., p. 1789, Sec. 11. By the record before us it appears 
that this application was regularly made to the court on the first day 
of the session of the court, and that on said day—which was January 22— 
a demurrer was filed to said application on the ground that the applicant 
had been refused a license within one year. This demurrer appears to 
have been heard and dismissed January 26. On January 25 a remon- 
strance against the license, signed by the prosecutors and others, was 
duly presented to the court. On January 26 the case was adjourned 
to February 2. On February 14 the minutes recite that announcement 
was made that “the Daniel T. Sooy, jr., license matter would be taken 
up to-morrow.” The minutes of February 15 show that the Sooy license 
application was taken up; that Sooy was sworn, and testified, and the 
license granted. The record returned by the clerk of the court is 
certified to be a “true, full and complete copy of the minutes of said 
court,” and it does not show that on February 2 any other date was 
publicly fixed for a hearing upon the license of Sooy, which had been 
set for that date on January 26. The announcement by the court on 
February 14 “that the Daniel T. Sooy license matter would be taken 
up to-morrow” was utterly without force, and could in no way give vitality 
to an application which had become dead by failure of the court to deter- 
mine it on the first day of the session, or on the day publicly fixed for 
such determination on said first day of the term, as required by statute. 

It is not necessary to determine, in deciding the case before us, 
whether the Common Pleas can grant a license to keep an inn and tavern 
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on any day other than the first day of said session (term), or on a day 
publicly fixed on said first day, because, even if it could be held that 
there was power in the court to adjourn the case from time to time and 
day to day beyond the day publicly fixed upon the first day, it is quite 
clear that such further adjournments and future dates must be publicly 
fixed, otherwise the court is without jurisdiction to grant. There is 
nothing in the record to show that the case was, on the first day of 
the session of the court, publicly fixed for any future day. True, it 
appears that on January 26 the demurrer was argued and dismissed, 
and, if it could be implied that the statute had been complied with from 
the fact that the hearing was had on the 26th, then a subsequent lapse 
of publicly fixing the date appears in the record. On January 26 the 
case was adjourned to February 2. There is no record that anything 
whatever was done with the application in open court on that date. On 
the 14th the judge appears to have announced, of his own motion, that 
the application would be taken up on the following day. There is 
returned with the record a memorandum by the judge giving an account 
of the proceedings in this case. While this is no part of the return, 
and shotild not be considered by the court because not here under a 
rule alleging diminution of the record, or a rule directing that he certify 
the facts, still, as it is here, and as it would not change the result we 
have reached, if the facts it states were conceded, we have treated it as 
a part of the case. In this memorandum the judge certifies as follows: 
“By consent of counsel the case was adjourned from the 2d to the 6th of 
February, and from that date to the &th, but, the father of the presiding 
judge having in the meantime died, the case was adjourned out of court 
by the parties, as the judge understood it, until Thursday, the 14th day 
of February.” This statement clearly leaves the court without jurisdic- 
tion. What parties adjourned it, and from whom did the judge under- 
stand it? The statute is clear upon one point—the determination to 
grant or refuse a license must be in open court, “on a day publicly fixed 
by the said court.” The day cannot be fixed out of court, privately, by 
agreement of counsel, or between the judge and counsel. The object of 
the statute is to notify the public. One objector, personally, or by 
counsel, cannot control the dav against others who are entitled to know, 
and who may wish to appear in opposition to a license at the time publicly 
fixed, of which all have a right to know. If such a procedure were 
possible, a friendly objector could consent to dates and defeat the very 
object of the statute. This court has held that, after a license has been 
refused, the court cannot, even upon notice, reconsider the case, vacate 
the refusal, and reopen the case, and allow the applicant to withdraw 
his application, for the reason, as the court says in that case, “that the 
order to reopen was not made on the first day of the session, nor on a 
day then publicly fixed on by the court.” Hinchman v. Stoepel, 54 N. J. 
Law 486, 24 Atl. 401. 

The court was without jurisdiction to grant the license in this case, 
and it is set aside, with costs. 
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NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions). 


Mechanics’ lien—Enforcement—Defenses.—1. Act March 30, 1892 
(Gen. St., p. 2078), creating liens in favor of mechanics and material 
men on the money due, or to become due, on a contract with a munici- 
pality, prescribes the method of enforcing the same by suit, and requires 
the court to determine the validity of the liens and the amount due from 
the debtor to the contractor and from the contractor to the lien claim- 
ants, and to enter judgment according to such findings. Practice act, 
Sec. 134 (Gen. St., p. 2555), provides that a set-off shall be considered a 
cross action. Gen. St., p. 3109, restricts set-offs to liquidated damages, 
and provides for judgment in certain cases for defendant. Held, that a 
proceeding to enforce liens under act March 30, 1892, is a suit in 
Chancery in rem, only involving the amount due from the municipality 
to the contractor and from the contractor to the respective lien claimants, 
and the apportionment of the latter amount among such claimants, and 
does not permit a personal judgment for or against a lien claimant, or 
the adjustment of mutual demands, and hence the contractor sued cannot, 
by virtue of Practice act, Sec. 134 (Gen. St., p. 2555), and Gen. St., p. 
oe set off claims due to him from the plaintiff. 2. Practice act, Sec. 

29 (Gen. St., p. 2555), and supplement of March 30, 1896 (P. L. 1896, p. 
186), define a recoupment as defendant’s right in actions on contract to 
set up, as a defense in abatement of plaintiff's damages, damages sus- 
tained by reason of any cause of action arising out of the contract or 
transaction sued on, or connected therewith. In a suit to enforce a 
mechanics’ lien, under act March 30, 1892 (Gen. St., p. 2078), providing 
for the enforcement of mechanics’ liens, the defendant pleaded in abate 
ment of the amount claimed by the lien claimant damages arising from 
the latter’s failure to perform his contract. Held, that such answer, 
being a recoupment under the statute, should not be stricken out, but 
the court should retain the fund, and allow the case to stand over until 
the defendants should have their damages assessed in a court at law, 
since a Court of Equity could not decide as to the extent, justice, and 
priority of the claims of all the parties without considering such a defense 
when presented. 3. Defendants’ answer, by way of cross bill, alleging 
damages from complainant’s failure to perform his contract, in a suit to 
enforce a mechanics’ lien under act March 30, 1892 (Gen. St., p. 2078), 
providing for the enforcement of mechanics’ liens, though the supple- 
ment of March 30, 1896 (P. L. 1896, p. 186), provides for judgment for 
the defendant where the damages recouped exceed the demand of the 
plaintiff, is not adapted to the proceeding, since there is no provision in 
act March 30, 1892 (Gen. St., p. 2078), for a personal judgment. Norton 
v. Sinkhorn. (Messrs. Beasley & Walker for appellants. Mr. Linton 
Satterthwaite for respondent). Opinion by DEPUE, C. J., November 
15, 1901. 


Wills—Execution.—The supplement of March 12, 1851, to “An act 
concerning wills” (8 Gen. St., p. 3760), enacts “that all wills and testaments 
* * * — shall be in writing, and shall be signed by the testator, which 
signature shall be made by the testator, or the making thereof acknowl- 
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edged by him, and such writing declared to be his last will, in presence 
of two witnesses present at the same time, who shall subscribe their 
names thereto as witnesses, in the presence of the testator.” Held, that 
it is essential to validity that everything required to be done by the 
testator shall precede in point of time the subscription of the witnesses. 
Lacey v. Dobbs. (Mr. Addison Ely and Mr. William H. Ely for appel- 
lants. Mr. Alexander Grant and Mr. Harry F. Barrell for respondent). 
Opinion by COLLINS, J., November 15, 1901. Bogert, Krueger and 
Adams, JJ., dissenting. 


Street railways—Consent of abutting owners—Powers of city coun- 
cil—1. Under the acts regulating the construction and maintenance of 
street railroads in this state, approved, respectively, May 16, 1894, and 
April 21, 1896, before a railway company can lay its tracks in the streets 
of a municipality 1t must have the municipal consent and also the consent 
of a majority in lineal feet of the abutting owners. 2. Before the 
municipal permission can be obtained by the passage of an ordinance 
expressing its consent, there must be on file with the clerk of the munici- 
pal body “the required consents of such majority in interest of the abutting 
owners. ~ 3. When, upon the filing of the necessary consents of the abut- 
ting owners, the city council or other governing body has once regularly 
acted thereon, by the passage and approval of a valid ordinance or resolu- 
tion giving or refusing such municipal consent, the council or other gov- 
erning body becomes functuc officio, so far as the pending application is 
concerned, and the consents of the abutting owners, thus acted upon, 
cannot be the basis of further municipal action upon a second application. 
State (Currie, Prosecutor) v. City of Atlantic City. (Mr. Robert E. 
Stephany for plaintiff in error. Messrs. Thompson & Cole for defendants 
inerror). Opinion by HENDRICKSON, J., November 15, 1901. 


Writ of error—Review—Jurisdiction of Supreme court.—1. Orders 
made by a judgment rendered by the Supreme court under section 28 of 
the Railroad Tax act (P. L. 1888, p. 269), are reviewable upon writ of 
error. 2. The jurisdiction conferred upon the Supreme court by the act 
above recited is not taken away by “An act concerning appropriations 
of money” (P. L. 1895, p. 788). It is still the duty of the courts named 
in the earlier act to settle and establish the rights of the litigating parties, 
including the state; the later act raising the imperative presumption that 
the legislature will make the appropriation necessary to give effect to 
such adjudication. State v. Erie R. Co. (Erie Railroad Tax Case). 
Opinion by GARRISON, J., January 18, 1902. 


Street railways—Right of way—Liability to taxation—Purchase.— 
A street railway company owns no interest in the soil of the highways 
over which its road passes which may be taxed as real estate, but the 
inherent value of its property above the cost of reproducing the material 
constituents of its line arises from its franchise, which is subject only to 
state, and not municipal, taxation. Mayor, Etc., of City of Newark v. 
State Board of Taxation. (Mr. John W. Griggs and Mr. George T. 
Werts for plaintiffs in error. Mr. Henry Young and Mr. Herbert Boggs 
for defendant in error). Opinion by GUMMERE, C. J., January 27, 
1902. 
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NEW JERSEY COURT OF CHANCERY. 
NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions). 


Divorce—Jurisdiction—Nonresident defendant.—1. Where, in 
divorce, it appeared that there were some reasons which probably 
influenced the action of complainant in moving into the state other than 
a desire to acquire a divorce therein, but complainant and her mother 
both testified at their first examination that their object in coming into 
the state was to enable the daughter to procure a divorce, and a year 
later, On re-examination, complainant stated that she was informed of 
the possibility of getting a divorce in the state by some notices she saw 
in the newspaper before the moving, and that she and her mother had 
talked of getting a divorce prior thereto, the evidence sufficiently showed 
that the principal reason for coming into the state was that a divorce 
might be acquired there. 2. Where a complainant in divorce has been 
deserted in another state, and moves into New Jersey for the purpose 
of securing a divorce in such state, she acquires no domicile, such as to 
gives the courts of New Jersey jurisdiction, where no service is had on 
the defendant within New Jersey. Wallace v. Wallace. (Mr. Thomas 
S. Henry for petitioner). Opinion by PITNEY, V. C., November 15, 
1901. 


Mechanics’ lien——Materials furnished a city contractor—Residence 
of claimant—Contract.—1l. Under act March 80, 1892 (P. L., p. 369), 
Sec. 1, providing that persons furnishing materials for public improve- 
ments in municipal corporations may file liens therefor, which will 
become absolute jiens in favor of every person furnishing materials, their 
assigns or legal representatives, a claim for materials furnished to a 
contractor with a city is assignable, giving the assignee a lien therefor. 
2. Under act March 30, 1892 (P. L., p. 369), providing that the notice 
of a claim for a lien for materials furnished to a contractor with a city 
shall state the residence of the claimant, and be accompanied by an 
affidavit, it is sufficient to state the place of residence in the affidavit 
instead of in the body of the notice. 3. Under act March 30, 1892 (P. 
L., p. 369), Sec. 2, providing that a notice of a claim for a lien for 
materials furnished to a contractor with a city shall state the name of 
the person to whom the materials were furnished, and also the terms, 
time given, and conditions of his contract, a notice is sufficient which 
states that the lien is claimed on money due or to become due to a certain 
person according to the terms of his contract with a city for the erection 
of an engine house at a certain place, which contract was dated on a 
certain date, and filed in the comptroller’s office on a certain date. 4. 
Under act March 30, 1892 (P. L., p. 869), providing that the notice of a 
claim for a lien for materials furnished to a contractor with a city for 
a public work shall state that the amcunt due is so due after deducting 
all just credits, a notice is sufficient which states that the amount due is 
a certain sum, and the amount to grow due is a certain sum. 5. A mis- 
take in the notice and affidavit as to the amount due does not affect 
the validity of the claim, when not made intentionally. 6. The notice 
and affidavit of a claim for a lien for materials furnished to a contractor 
with a city stated that the amount due was a certain sum, and the amount 
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to become due was a certain sum. The whole amount had been due 
before the claim was filed, but a note had been taken on account, which 
had not been paid, which was under discount at the time the claim was 
made, and afterwards retired by the claimant. Held, that the claim was 
not vitiated by such statement. 7. Under act March 30, 1892 (P. L., p. 
369), providing that notice of a ciaim shall be filed with the chief financial 
officer of the city, the notice was properly filed with the city comptroller, 
instead of the treasurer; the comptroller being required to examine 
every claim against the city and determine its validity. James P. Hall 
Incorporated Co. v. Mayor, Etc., of City of Jersey City. (Mr. Charles 
it. Hendrickson, jr., for complainant. Mr. John W. Queen for defendant, 
Jersey City. Mr. James A. Gordon for defendant, William R. Whyte. 
Mr. Henry Ewald for defendant, Union Stone Company. Mr. Joseph 
S. Parry for defendant, Commonwealth Roofing Company). Opinion by 
PITNEY, V. C., November 27, 1901. 


Mortgages—Misdescription of property—Married woman—Specific 
performance.—l. A mortgage described the property covered by it as 
lot 95Lon a certain map, and also described it by metes and bounds. 
The latter description covered lot 96 of the plat. The mortgagor then 
owned lot 95, but not lot 96, though the latter was conveyed to her by 
complainant, together with lot 102, two days later, whereupon mortgages 
were executed on lot 102 in complainant’s favor. All the mortgages 
and the conveyance were’ part of one transaction. Held, that the 
repugnant description by boundaries would be rejected, and the mortgage 
construed as covering lot 95. 2. Where the lot was owned by a married 
woman, the fact that the mortgage thereon was given partly to secure 
her husband’s debt will not preclude a correction of the misdescription 
of the property therein where the mortgagor received from the mort- 
gagee title to other lots, the equity in which over and above certain 
mortgages thereon was worth over one thousand five hundred dollars, 
such consideration making the mortgage valid as founded on a benefit to 
the wife. 3. A contention that specific performance of an agreement 
to mortgage cannot be enforced against a married woman is not 
applicable to a suit for the reformation of a mistake in the description 
of the premises mortgaged. Lewis v. Ferris; Ferris v. Lewis. (Mr. 
John F. Hawkins for complainant, Lewis. Mr. W. B. Stout for 
defendants, Mrs. Ferris and others). Opinion by EMERY, V. C., 
November 29, 1901. 


Chattel mortgages—Sale—Liability of purchaser—Recovery— 
Property of third person.—1. Where the mortgagor of a stock of shoes 
sold it to a company which took subject to the incumbrances, but did 
not assume the mortgage debt, it never became the personal obligation 
of the company so as to entitle the mortgagee to recover it from the 
company’s receiver. 2. Where a partner, continuing a shoe business, 
gave a chattel mortgage to his late partner on the book accounts due to 
the dissolved firm, it imposed a lien on them, but not on the money 
collected on such accounts by a company which purchased the business 
from the mortgagor, the money being mixed with other money, and used 
in the regular course of the company’s business. 3. Where a continuing 
partner of a firm gave a chattel mortgage to the other partner on the 
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book accounts, and afterwards sold the business to a company, the 
mortgagee is entitled to claim from its assets whatever the company 
collected on such accounts, as an unpreferred creditor, as for money 
received to his use. 4. Where a chattel mortgagee sold under his 
mortgage machines put on the premises by a purchaser of the business 
from the mortgagor, which were distinct from the property mortgaged, 
and capable of identification, he is answerable for their value. Nugent 
v. McNeil Shoe Co. (Mr. Malcolm McLear for appellant. Mr. Charles 
M. Myers pro se). Opinion by STEVENS, V. C., December 2, 1901. 


Divorce—Jurisdiction—Cross complaint—Desertion—Evidence— 
Alimony.—1. Divorce act (2 Gen. St., p. 1273), Sec. 39, enacts that the 
Chancery court shall have jurisdiction in divorce where the complainant 
or defendant is a resident of the state at the time of filing the bill, and 
has been a resident thereof for two years, during which the desertion 
shall have continued. A complainant had been a resident of the state 
for two years, and defendant a non-resident, filed a cross complaint seek- 
ing divorce on the ground of desertion. Complainant refused to move 
a hearing on his bill, and it was dismissed. Held, that defendant was 
not deprived of her right to relief on the cross bill. 2. Where the 
evidence showed that the conduct of the husband was so violent that 
the wife called in the neighbors and a policeman, and the husband left 
the house and never returned, and sent her money for her support at 
various times—some of the payments being made after legal steps were 
threatened—and at one time he invited her to take up her residence with 
him, but she objected to the presence of a housekeeper in his home, of 
whose character she was suspicious, and he made no offer to change the 
conditions, a decree in favor of the wife was authorized. 3. On decree 
of divorce for a wife of middle age and in good health, and in great part 
supporting herself, in the absence of any reason showing why permanent 
alimony should be allowed, an order for the same will not be made. 4. 
Divorce act (2 Gen. St., p. 1271), Sec. 28, enacts that on a decree of 
divorce the court may make such decree as to the maintenance of minor 
children as the circumstances may require. Held that, on divorce of the 
suit of a wife, there should be an allowance for the maintenance of a 
minor child by the father. 5. Where, on divorce at the suit of a wife, it 
appears, on a decree for her, that there is a minor daughter, and that 
the father has been content to live without any association with the child 
for six years, and the character of the wife is not attacked, the wife will 
be awarded the custody of the child; the father having the right of visita- 
tion. Abele v. Abele. (Mr. F. A, Rex for complainant. Mr. H. F. 
Stockton and Mr. H. S. Scovel for defendant). Opinion by CHANCEL- 
LOR, December 9, 1901. 


Gifts causa mortis—Requisites.—After being informed that she was 
suffering from a fatal disease, donor made certain deposits in two 
savings banks in the joint names of herself and donee, one on the con- 
dition that the “account belongs to us as joint tenants, * * * absolute 
property in survivor, either and the survivor to draw,” the other on 
the condition that the “money to be paid to either party; in case of 
death of either one, the survivor to draw the balance.” Afterwards she 
delivered the deposit pass books to donee. Held, that, though the donor 
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retained the right to draw the money deposited, her delivery of the 
depositor’s pass books to the donee constituted an absolute delivery of 
the deposits to him, making the gift valid. Dennin v. Hilton. (Mr. 
William Brinkerhoff for complainant. Mr. Charles H. Hartshorne and 
Mr. Eugene W. Leake for defendant, William B. Hilton). Opinion by 
PITNEY, V. C. (oral), December 138, 1901. 


Divorce—Bona fide residence—Desertion.—1. Upon the petition of 
a wife for a divorce, on the ground of her husband’s desertion of her in 
a foreign country, where the marriage took place and a matrimonial 
domicile had been maintained up to the time of the alleged desertion 
(the husband not having been served with process nor appearing), if the 
proofs show that petitioner’s residence in this state was acquired without 
the animus manendi, except for such period as would permit her to claim 
a right to file a petition under our divorce law, or if the proofs leave the 
question of the bona fides of the residence in this respect in doubt, this 
court will not assume jurisdiction to dissolve the matrimonial status. 
2. Proof that the husband left the house in which he and his wife lived, 
without doing any act or uttering any word indicative of an intent not 
to return, and that the wife has never since seen or heard from him, is 
not sufficient to establish an intent to desert and to continue his deser- 
tion, in the absence of proof from which it may be found or inferred 
that he remained alive, and free and able to return if he had desired to 
do so. Such absence is not thereby sufficiently shown to be a willful 
and obstinate desertion, for which a divorce may be decreed. Sweeney 
v. Sweeney. (Messrs. McEwan & McEwan for exceptant). Opinion by 
MAGIE, Ch., December 16, 1901. 


Kasements—Private way—TInjunctions.—1. Where, in an action to 
compel the removal of an obstruction to a private way, defendant dis- 
putes plaintiff's right to the easement, but does not dispute the deeds 
under which he claims, and his rights under such deeds have been deter- 
mined in suits with other parties, the action need not be sent to a court 
of law to first determine his title. 2. Where, in an action to compel the 
removal of a building from a private way, plaintiff claims title in fee, 
subject to the easement, in a part of the ground covered by the building, 
and such claim is based on deeds conveying land on one side of the way, 
described by metes and bounds, but not as bounded on such way, his 
title must first be determined in an action at law. 3%. Where, in an action 
to restrain the obstruction of a private way, plaintiff’s title to a portion 
must first be determined at law, and the right to the other portion is 
controverted, injunctions as to the latter will not issue until the title to 
the former is determined. Oppenheim v. Loftus. (Mr. Wilbur A. 
Heisley and Mr. George T. Werts for complainant. Mr. Nathan C. 
liorton for defendant, Loftus). Opinion by EMERY, V. C., December 
2, 1901. 


Wills—Administrators—Jurisdiction—Board bill of decedent.—1. 
Equity has jurisdiction of a suit by an executor against his coexecutor 
on a bill for board and attendance furnished testator. 2. Testator, on 
going to live with his son, said that he would pay board at some time 
“in a lump.” The son’s wife testified that testator told her and her 
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husband to hand in a satisfactory board bill after his death, and had 
told another son that he had paid no board, and wished his son to have 
it “all in a lump” when testator died. This testimony was contradicted 
by the son with whom the latter conversation was alleged to have 
occurred, but corroborated by witness’ son and daughter. Testator 
contributed to some extent to the support of the family. Testator was 
a lawyer, and by will made more ample provision for the son with whom 
he lived than for his other son, but did not state that such provision 
was to constitute payment for his board. Held, sufficient evidence of a 
promise to pay for testator’s board to overcome the presumption it was 
furnished gratuitously. Ely v. Ely. (Mr. John M. Dickinson and Mr. 
E. R. Walker for complainant. Mr. James Buchanan for defendant). 
Opinion by REED, V. C., December 20, 1901. 


Attorney and client—Compensation—Jurisdiction—Settlement of 
controversy.—1l. Where a decree granting divorce and alimony was 
obtained in New Jersey, and actions on the decree were thereafter 
brought in New York, in settlement of which, and of all rights under 
the New Jersey decree, a sum of money was paid to complainant’s 
solicitor, the New Jersey court which rendered the decree could take 
cognizance of complainant’s petition to require her solicitor to pay the 
amount received by him into court, and receive therefrom a reasonable 
compensation, to be fixed by the court. 2. Where the petitioner 
employed respondent to prosecute a divorce on a contingent fee, and 
respondent asserted, and petitioner denied, that it was agreed that fees 
of associate counsel should be paid from the proceeds before division, 
and respondent received money in settlement of the suit, from which 
he paid associate counsel before dividing it between petitioner and 
himself, he was not guilty of oppressive or illegal conduct, justifying 
the grant of a petition to have respondent pay the money into court 
and receive a reasonable fee fixed by the court, but the questions involved 
should be adjudicated in an action at law. Lynde v. Lynde. (Mr. John 
W. Dickinson for petitioner. Mr. James Westervelt pro se and Mr. 
Richard Lindabury). Opinion by REED, V. C., December 20, 1901. 


Municipal corporations— Laborers’ lien—Suit to enforce—Courts.— 
Equity will not take jurisdiction of a bill to enforce a lien for only $25, 
under 2 Gen. St., p. 2078, creating a lien in favor of laborers, mechanics, 
merchants, traders, etc., employed on any work of public improvement, 
though the Chancery court is the only court having jurisdiction of pro- 
ceedings under theact. Kelaherv. English. (Messrs. Fagen & Murphy 
for complainant. Messrs. Corbin & Corbin for defendants). Opinion by 
STEVENSON, V. C., December 23, 1901. 


Partition—Disputed titl—Question at law—Demurrer.—To a bill, 
one purpose of which was a partition of lands to which complainants 
claimed title under a will set out in the bill, a defendant filed a demurrer 
on the ground that, by the true construction of the will, complainants 
had no title in the lands. Held, that there was thus disclosed a dispute 
in respect to title, which should be settled at law before this court should 
proceed to a partition. Quaere, whether, upon such a pleading, a bill 
should be retained until the title has been settled at law. 2. Where 
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such a bill also seeks discovery and relief upon charges that a person 
who, by complainants’ construction of the will in question, was a tenant 
in common, and who at her death by her will had devised her interest so 
that complainants were entitled to a share thereof, and upon further 
charges that the demurring defendant had such last-mentioned will in 
her possession or under her control, and refused to produce and prove 
it, or to permit complainants to do so, held that, upon a demurrer to 
the bill in respect to such relief, this court was bound to construe the will 
in question, and determine whether complainants had a right to the dis- 
covery prayed. Hanneman v. Richter. (Mr. Charles H. Hartshorne 
for complainants. Mr. Charles J. Roe for demurrant). Opinion by 
MAGIE, Ch., December 24, 1901. 


Quieting title—Defective title—District court judgments——1l. An 
affidavit filed by the attorney of a judgment creditor on filing the tran- 
script of a judgment of the district court for over $200 in the Common 
Pleas court, which states that the whole amount of such judgment and 
costs remain due and unpaid, is equivalent to stating that over ten dollars 
is due-on the judgment, as required to be stated in such affidavit by 1 
Gen. St., p. 1228. 2. The affidavit in such case failed to state that 
defendant was not possessed of goods and chattels sufficient to pay the 
judgment, as required by 1 Gen. St., p. 1228, but an execution had been 
issued and returned nulla bona in the district court, and there was no 
contention or evidence in a’suit to quiet title to real estate sold under an 
execution of the common pleas that defendant had sufficient personal 
property to satisfy the judgment. It was generally supposed by the Bar 
at the time of the filing of the affidavit that 1 Gen. St., p. 1228, had 
been repealed by 1 Gen. St., p. 1260, Secs. 4, 5. There was nothing to 
show an intent to disregard the statute, or any injury to defendant. 
Held, that the defect in plaintiff's title, arising from the defect in the 
affidavit, was insufficient as a defense to plaintiff’s action to quiet his title. 
3. The return of the district court execution nulla bona and the seizure 
of the lands under the Common Pleas execution is prima facie proof that 
defendant had no personal property subject to execution. 4. Defendant 
was the owner of real estate which was sold to a judgment creditor under 
execution for a fair valuation, though the evidence as to the value was 
conflicting. Defendant was embarrassed financially, and disposed of 
several pieces of property to creditors by execution sale and otherwise, 
and the judgment creditor who purchased the property in question 
released the entire judgment at the request of defendant at a time subse- 
quent to the sale, though the property was sold for less than the face 
of the judgment. There was other evidence tending to show that the 
creditor was to take the property for the judgment. There was also 
evidence that defendant, after the sale, notified the tenants in possession 
of the property to pay the rent to the judgment creditor, and told plaintiff, 
who subsequently purchased the property of the judgment creditor, that 
the latter owned the property, and plaintiff should purchase from him; 
but such facts were denied by defendant. The plaintiff erected valuable 
improvements, paid mortgages, taxes, etc., on the property for a number 
of years after acquiring the same, with the knowledge of the defendants. 
Held, sufficient, in a suit by plaintiff to quiet title, to estop defendants 
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from relying on a defect in the affidavit of the attorney of the judgment 
creditor, required by 1 Gen. St., p. 1228, in filing the transcript of the 
judgment which was originally obtained in the district court in the 
Common Pleas court. 5. The request by defendant of the judgment 
creditor, after the execution sale, that the latter should release the balance 
due on the judgment, operated as an affirmance of the sale by defendant. 
6. The plaintiff, having acquired. the property from the judgment 
creditor by a conveyance containing a covenant of warranty, was entitled 
to set up such affirmance as an estoppel, though it occurred after plaintiff 
acquired the property, as the right to set up the estoppel passed at once, 
under the covenants of the deed, to the plaintiff. 7. The fact that 
defendant, through mistake of law, did not know that there was a defect 
in the affidavit did not prevent defendant’s conduct from operating as an 
estoppel, as he had knowledge of the suit, and was bound to inquire 
whether the proceedings were according to law, if he intended to take 
advantage of any defect therein. Bulat v. Londrigan. (Mr. S. A. Besson 
and Mr. James B. Vredenburgh for complainants. Mr. H. L. Allen for 
defendants). Opinion by PITNEY, V. C., January 9, 1902. 


Marriage—Action to annul—Alimony.—Where both parties in a 
suit by a woman to declare the marriage void admit that no marriage 
ever existed, alimony cannot be allowed. Knott v. Knott. (Mr. Louis 
H. Grunauer for petitioner. Mr. John F. Marion for defendant). 
Opinion by STEVENSON, V. C., January 21, 1902. 


MISCELLANY. 


PATERSON’S GREAT FIRE. \ of the 10th—a few minutes past 


moe midnight. A high wind was blow- 

Everybody knows of the awful | ing and this took the flames from 
conflagration of February 9 in | the street railway car sheds, at the 
Paterson, by which the business | corner of Van Houten street and 
section was completely ruined. | Broadway, and, in a brief time, 
Few know, however, the extent of | sparks and embers being blown in 


the losses of the members of the 
Bar of that city. It is safe to say 
that in no city in this country has 
the Bar ever suffered so much by 
fire or other calamity as our breth- 
ren of the Bar in Paterson, who will 
receive the sympathy of the mem- 
bers of the profession throughout 
the state. 

The fire broke out on the night 
of the 9th—really on the morning 


various directions, spread havoc 


through the business blocks and a 
| good portion of the residential sec- 
| tion of Paterson. 


Among those lawyers who suf- 


| fered were the following, and to 


name them is to name almost every 
attorney in the city. As a matter 
of fact there was barely a law office 
left which was not wiped out of 
existence: 
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At Paterson National Bank: 
Griggs, Dill & Harding, Henry C. 
Allen, Thomas J. Beardmore, 
David H. Bilder, Cohen & Cohen, 
William Hughes, Charles F. More- 
head, William Nelson, Frank E. 
Pellett, Thomas W. Randall, Fred- 
erick F. Searing, William 
Young. 

At First National Bank: Henry 
Bewkes, Wayne Dumont, Eugene 
Emley, James Feeney, Frank Gled- 
hill, John Johnson, Robert J. Mc- 
Dermott, Ralph Shaw, Henry 


Smith, Robert Williams, William | 


H. Williams. 
At Paterson Savings Institution: 


John A. Barkalow, Belcher & Chal- | 


mers, Wood McKee, John H. Rey- 


nolds, DeWitt C. Bolton, Edward | 


F. Merrey, James H. Rogers, 


George F. Schmidt, Francis Scott, 
Frederic Beggs. 
At Stevenson Building: Eugene 


Stevenson, Joseph A. Bergen, 
James D. Donnell, Henry W. Gled- 
hill, Louis Grunaeur, John B. 
Humphreys, Lester Inglis. 

At Second National Bank: Fred- 
erick W. Stewart. 

At Romaine Building: Daniel L. 
Campbell, John H. Collier, William 
M. Drew, Charles B. Dunn, Mich- 
ael Dunn, Horton & Tilt, Joseph 
Macdonald, Mark E. Molloy, M. J. 
Murphy, Edward O’Byrne, Addi- 
son P. Rosencrans, Wm. M. Rys- 
dyk, Shaw & Sumner, C. Henry 
Van Blarcom, Van Cleve & Van 
Cleve. 

At Cohen Building: Briody & 
Briody, William J. St. Lawrence. 

At Clark Building: Edward R. 
Weiss, John H. White. 

At Hopper Building: Robert I. 
Hopper. 

At Muzzy Building: Robert E. 
Van MHovenberg, Wilbur Van 
Houten. 

At Katz Building: Samuel Mur- 
ray, James J. Van Hovenberg. 
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At Marshall & Ball Building: 
Richard Randall, William Rogers. 

At Robertson Building: M. R. 
H. Van Hovenberg. 

At City Hall: William D. Sed- 
don. 

The list makes about seventy. 
In many cases they had no insur- 
ance, and in a great many cases 
only partial insurance. Some few 
were fully covered as to library and 
office effects, but valuable papers 
that cannot be replaced were de- 
stroyed. Judge Barkalow, with 
three rooms in the Paterson Sav- 
ings Institution (whose two top 
floors were completely destroyed), 
was fortunate in having the great 
bulk of his library at his home. 
On the other hand, Judge Scott, in 
the same building, lost all of his 
library, papers, etc., having not 
even a safe to save something. 
Ex-Attorney General Griggs, of 
Griggs, Dill & Harding, was a 
heavy loser, his extensive library 
and valuable papers, including safe 
contents, were destroyed. His safe 
was supposed to be unharmed, but 
on opening it flames burst out and 
destroyed the contents on the spot. 

Prosecutor Emley and Assistant 
Prosecutor Shaw lost elegant libra- 
ries and contents of safes. Pen- 
nington & Beam lost the accumula- 
tion of years, the loss of Mr. Pen- 
nington especially being very 
heavy, his papers, maps, docu- 
ments relating to early Paterson, 
etc., going upin smoke. Historian 
William Nelson suffered severely, 
his historical papers, on which years 
of time have been spent, being irre- 
vocably lost, as well as a large col- 
lection of valuable books. City 
Counsel Dunn and _ his brother, 
Charles B., moved their goods to 
the City Hall for safety. When 
that caught fire they moved them 
twice, only to be finally pursued 
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and destroyed. Senator McKee 
lost all; his safe, however, proved 
true, preserving its contents intact. 
Horton & Tilt suffered, but Mr. 
Horton is in ecstacy over the Mos- 
ler safe, it having proved its fitness 
in a severe test. Mr. William H. 
Belcher lost a large library. His 
safe, however, proved itself equal 
to the emergency. Mr. Thomas 
W. Randall lost an important lot 
of valuable books, but his Mosler 
safe, with a large collection of wills, 
preserved its contents fully. Mr. 
Robert I. Hopper had his home- 
stead and law library burned to the 
ground, but was fortunate enough 
to save all his Law Reports and his 
New Jersey Laws, covering the 
past forty or fifty years. Mr. Ed- 
ward R. Weiss, who has made a 
specialty of searching titles and has 
spent a lifetime collecting maps and 
data for abstracts, lost everything. 


Mr. George F. Wright lost similar | 





| 


| 


abstracts. Ex-Senator Robert Wil- | 


liams and brother lost everything 
outside of the contents of their safe. 
Ex-Judge Frank Van Cleve also 
lost the contents of his safe, which 
contained about seventy-five wills 
and thousands of dollars’ worth of 
municipal, water company and 


other financial bonds. The entire | 


loss by fire is supposed to have 
reached about $6,000,000. 

Almost every make of safe was 
represented and some one of the 
various makers, in different posi- 


tions, was equal to the occasion. | 


On the other hand, about all prom- 
inent makers had more or less 
injury to the contents of their safes. 
It is a fact, however, that the stand- 
ard, and especially the old, safes 
stood the test, while the cheaper 
ones entirely failed. 

Lawyers not burned out vied 
with each other in courtesy to their 
less fortunate brethren. Judge 
Scott moved into Congressman 


| 
| 


} 
| 
| 
} 











Stewart's office and told him of it 
by wire after he was safely housed. 
Most of them are in temporary 
quarters waiting for the new build- 
ings already contemplated and soon 
the great fire will be a memory 
only. An unpleasant one, how- 
ever, as they find the need of 
papers, documents and other im- 
portant links in business now be- 
yond recall. 





THE DEPUE PORTRAIT. 


One hundred and forty judges 
and lawyers gathered in the Execu- 
tive Chambers at Trenton on 
Washington’s Birthday to present 
to the state a handsome oil portrait 
of the late Chief Justice, which is 
to hang in the Supreme court room, 
where Chief Justice Depue sat as 
Associate Justice and Chief for 
thirty-six years. 

The subscription list indicated 
that over three hundred lawyers 
were to be present, but many were 
storm-stayed. It was a matter of 
much regret that the venerable 
jurist was detained at home by ill- 
ness. The affair was prepared with 
much magnitude, in point of floral 
decorations, collation and music. 
The collation was served in the 
Governor’s minor office. All 
present wore a souvenir button 
bearing the portrait of Washing- 
ton pinned on silk flags. 

The affair began at 1.15, and 
took place in the main audience 
room to the South. Chief Justice 
Gummere, Chancellor Magie, Jus- 
tices Collins, Dixon, Pitney, Gar- 
retson, Van Syckel, Hendrickson, 
and Vice Chancellor Reed, with 
the county judges present, formed 
a circle with ex-Judge Pancoast, of 
Camden, to the left of Chief Justice 
Gummere. The members of the 
3ar formed a_ semi-circle. [Ex- 
Judge Pancoast asked the attention 
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of the members of the Bar, and 
said, addressing Mr. Sherrerd 
Depue, son of the Chief Justice, 
who represented his father: 

“In the absence of Attorney 
General Grey, caused by the death 
of a relative, I beg leave to present 
to you, as the representative of your 
father, the Bar of New Jersey, as- 
sembled and met together on this 
occasion from all parts of the state, 
notwithstanding the inclemency of 
the weather, to evince their pro- 
found esteem of his character, their 
admiration for his learning and 
ability as a judge, and their high 
appreciation of the eminent service 
which, during a judicial career of 
thirty-five years, he has rendered to 
the state and its jurisprudence. 

“The history of the judiciary of 
New Jersey has been enriched by 
his labors; the character of its 
courts has been maintained by him 
and his distinguished associates at 
the highest standard which has al- 
ways marked it; and now, at the 
close of an honorable and illustrious 
career, as he withdraws from the 
discharge of those judicial duties to 
which he has for so many years 
dedicated his talents, to enjoy in 
well deserved repose the pleasant 
retrospect of a well-spent life, we 
desire to offer him the assurance of 
the esteem and affection in which 
he is held by the Bar of the state, 
and to express the hope that in the 
years to come he may be blessed 
with health, happiness and _ pros- 
perity.” 

Mr. Sherrerd Depue said that in 
the absence of his father on account 
of illness he would read the words 
he would have spoken had he been 
present: 

“This meeting of my brethren of 
the Bar—for now that I have left 
the Bench I have returned fully to 
the brotherhood—is a compliment 
of which I and my family and 
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friends have just right to be proud, 
for it testifies—especially in view of 
your eulogistic words—the affec- 


' tion which, without ever especially 


seeking it, I have been vlessed with. 
I have believed in that affection all 
through, in hope, at least. What 
has been said to me elsewhere, 
what you say now, and what | 
understand you have further done, 
with the view of preserving my 
memory in the chamber where | 
have been so busy and so happy, 
proves to me that my hopes were 
well founded, and that I am _ fol- 
lowed by you with love as well as 
respect into the rest which I now 
seek, 

“IT know how to value such affec- 
tion; I know the character of the 
Bar of New Jersey. I know the 
present Bar is not unworthy of its 
distinguished predecessors. It is 
such a Bar that to a great degree 
makes the judge, and, recognizing 
this, the kind compliments I have 
received are the more appreciated. 

“May the New Jersey bar always 
be as worthy of trust, confidence 
and admiration as up to this date 
they are, is my prayer for the state 
of whose history we are proud. I 
thank you all, gentlemen, from the 
bottom of my heart, for the honor 
you have done me.” 

Judge Pancoast then moved to 
the centre and presented the pic- 
ture, saying to Chief Justice Gum- 
mere: 

“In behalf of the gentlemen of 
the Bar of New Jersey, | present to 
the state, through you, this portrait 
of your immediate predecessor, 
who, after a judicial service of more 
than a generation, during which his 
industry, his learning and his tal- 
ents have largely contributed to 
the deservedly high character of the 
opinions of our courts, now, in the 
evening of his days, seeks the re- 
pose and seclusion of private life. 
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“We indulge the hope, Mr. Chief | 


Justice, that this portrait may serve 
to keep alive the memory of these 


lineaments with which, for so many | 


years, we have been so well ac- 


quainted; and that among the por- | 


traits of former chief justices of 


New Jersey this may be placed, so | 
that future generations may become | 
as familiar with the features of the | 


illustrious members of the judiciary 


of the state as they will be with the | 
able deliverances which mark out | 
and illustrate our jurisprudence, | 


and give a high value to our re- 
ports. 

“| present you, in the name and 
in behalf of the Bar of New Jersey, 
this portrait of the former Chief 
Justice of the Supreme court, Hon. 
David A. Depue.” 

At the conclusion of Judge Pan- 
coast’s remarks, Judge Gaskill re- 
moved the American flag which 
covered the portrait and formally 
unveiled the portrait of the former 
Chief Justice. The present Chief 
justice Gummere, on behalf of the 
state and for the Supreme court, 
made a short address, referring to 
the greatness of the event and 
thanking the Bar for the great tri- 
bute that they had paid to his pre- 
decessor. He said he felt sure 
that he expressed the sorrow of the 
entire Bar of the state because of 
the indisposition of the Chief Jus- 
tice, 

The Chief Justice was confined to 
lis bed, and it was feared he was 
critically ill, but he has since been 
able to sit up and is on a fair road 
‘to full recovery. 


MR. JOHNSON RESIGNS. 


Mr. William M. Johnson, first 
associate Postmaster General, has 
resigned his position, to take effect 
after the qualification of his suc- 





cessor. The president has offered 
the position to Mr. Harry S. New, 
of Indianapolis, a well-known edi- 
tor. Mr. Johnson is to return to 
the practice of law at Hackensack, 
this state. He has made an ex- 
ceedingly capable official and there 
is general regret that the condition 
of his health necessitated his resig- 
nation. 


MR. PITNEY ON WASHINGTON. 


About two hundred and _ fifty 
members and guests of the Wash- 
ington Association assembled in 
the Lafayette room at Washing- 
ton’s Headquarters, February 22, to 
do honor to the memory of the 
man who, in the words of Vice 
Chancellor Pitney, took this nation 
from under the yoke of English 
rule. The address of the day was 
made by Vice Chancellor Pitney, 
whose principal thought was that 
the country is now a great, power- 
ful, broad nation, and it had attain- 
ed that plane only through a hun- 
dred years of civic virtue. To keep 
on the same plane it was necessary 
to follow ow the lines laid down by 
Washington in his last public 
speech. He spoke of the Philip- 
pine Islands, Cuba, Porto Rico, 
and the effect the Spanish-Ameri- 
can War had had on the nations of 
the world. He said it would be 
necessary for this country to go 
very carefully now, as the eyes of 
the world are on it. 


First Farmer—Has that law suit 
between you and Haicede been set- 
tled yet? 

Second—Yes, 
lawyers. 

First 
mean? 

Second—They’re settled on our 
farms. 


and so are the 


Farmer—How do you 
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THE VICE CHANCELLORS. 


Vice Chascaticn Alfred 


term of seven years as a member of 
the New Jersey Court of Chancery. 


With the exception of Vice Chan- | 
recently re-appoint- | 


cellor Emery, 
ed, he is the only member of the 
court whose term expires 
the present year. That Vice Chan- 


cellor Reed, who is also a member | 


of the Prerogative court, will be re- 


appointed by Chancellor Magie, is | 


regarded as certain. An able jur- 
ist, Vice Chancellor Reed is also 
an indefatigable worker. Next 
year the terms of Vice Chancellors 
Pitney and Grey willexpire. After 
this there will be no vacancies until 
1908, when the term of Vice Chan- 
cellor Stevenson ends. 
ent term of Vice Chancellor Emery 
expires in 1908. 


LANDIS WILL CASE. 


The celebrated Landis will con- 


test, which has been carried through | 
the courts of New Jersey to the last | 
appellate division by the two dis- | 


inherited sons, has at last come to 


an end, and the wealth of Charles | 


= Landis, founder of Vineland, 
sa Isle City, Hammonton, Landis- 
ville, New Italy, Whale Beach and 


other South Jersey towns, will now | 


be divided according to his express- 
ed wish. The case has just been 
dismissed from the Court of Errors 
and Appeals because of the failure 


of the contestants to furnish the | 


required security. 

The bulk, or about two-thirds of 
his fortune, estimated at about 
$150,000, and all the furniture of 
the homestead, Founder Landis 
bequeathed to his sister, Miss 
Matilda T. Landis, of Vineland, 
and, after a few minor legacies, in- 
cluding twenty-five building lots in 
Sea Isle City to Marcus Fry, a pri- 


Reed | 
will complete, next June, his first | 


during | 


The pres- | 





vaie secretary, and twenty-five 
building lots in Vineland to Miss 
\\atherine Gittone, a trusted clerk, 
the residue was divided into four 
equal parts to the following: At- 
torney Charles Kk. Landis, jr., the 
eldest and favored son, the latter’s 
children, the Vineland Historical 
and Antiquarian Society, and Miss 
Matilda T. Landis. Two sons, 
Richard W. and James Montevert 
Landis, were cut off without a 
penny. The former married 
against his father’s wishes, and the 
latter quarrelled with the old man 
but a short time before his death. 
Montevert now earns a living as a 
telegraph operator, and his brother 
is a conductor on a Western rail- 
road. 


A LAWYER’S BLUNDER. 


In recounting some of his per- 
sonal experiences, ex-Governor 
Shaw, of lowa, lately chosen to be 
Secretary Gage’s successor at the 
head of the Treasury Department, 
tells how he once heard a small 
boy get the better of a lawyer who 
was cross-examining him. Part of 
the questioning and the replies 
thereto were as follows: 

“Have you anv occupation?” 

“No.” 

“Don’t you do any 
kind?” 

“No.” 

“Just loaf around home?” 

“That’s about all.” 

“What does your father do?” 

“Nothin’ much.” 
“Doesn't he do anything to sup- 
port the family?” 
le does odd jobs once in a 
while when he can get them 

“As a matter of fact, isn’t your 
father a pretty worthless fellow, a 
deadbeat and a loafer?” 

“T don’t know, sir; you'd better 
ask him. He’s sittin’ over there on 
the jury.”—Brooklyn Eagle. 


work of any 
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TAX LAW REVISION. 


Justices Jonathan Dixon and J. 
Franklin Fort and Mr. Charles L. 
Corbin, who were appointed a com- 
mission to revise and codify the 
general tax law, have submitted a 
bill which treats of the subject un- 
der the eight following heads— 
Persons and property to be taxed, 
assessment of real property, assess- 
ment of personal property, estima- 
tion of taxes, review of assess- 
ment, collection of taxes, sale of 
lands, officers. By the new bill 


May 20 is fixed as the date upon | 


which property is to be actually 
valued and its ownership deter- 
mined. 


day in July. The fourth Monday 
of October is fixed for the time of 
the commissioners of appeal. 


STATE NOTES. 


Former Judge David J. Pancoast | 


has. purchased the  twin-screw 
jlaunch, “Gemini.” The launch is 
fifty-seven feet over all, eight feet 
four inches beam and three feet six 
inches draught. She has a speed of 
twelve miles an hour. 


The law firm of Vail & Ward, of | 


Rahway, of which Judge Vail is 
senior partner, has, by mutual con- 
sent, been dissolved. 

Court Stenographer Arthur W. 
Kelly will hereafter be paid a salary 
for labor in Mr. Justice Hendrick- 
son’s circuits instead of fees. It 
will be two thousand dollars. 

Mr. C. Franklin Wilson has been 
appointed by Judge Kirkpatrick 
referee in bankruptcy for Morris 
county, in place of Mr. Joseph F. 
Randolph, resigned. Mr. Wilson 
came to Morris county from Green- 
ville, N. C., in 1892, and has been 
for some time located in the office 
of Judge Vreeland. He was ad- 
mitted to practice two years ago. 





Assessments are required | 
to be completed by the third Mon- | 





HONORING A LAWYER. 


Former Judge David J. Pan- 
coast, of Camden, President of the 
New Jersey State Bar Association, 
was given a reception recently by 
the Camden County Bar Associa- 
tion. The reception was held in 
the Law Library, and the invita- 
tions to the function were extend- 
ed to all the members of the Bar. 
At the conclusion of the reception 
luncheon was served in the Chan- 
cery chambers, after which there 
was an hour of social intercourse, 
at which a number of those present 
made informal speeches. Among 
those present were Judges Garri- 
son, Peter V. Voorhees, Arm- 
strong, Joline, former Judges Mil- 
ler, Carrow and Hugg, Prosecutor 
Lloyd, Assistant Prosecutor Arch- 
er, and about seventy-five members 
of the Bar. 


A NEW COMPTROLLER. 


Comptroller Winfield S. Han- 
cock, of this state, resigned his 
position suddenly for the following 
reason, given in a published state- 
ment: ‘Politically, I find myself in 
a position where, if | attempt to 
continue the active participation in 
the affairs of our county that | have 
heretofore taken, it means factional 
differences.’’ His successor was al- 
most at once elected by the legis- 
lature, and is Mr. J. Willard Mor- 
gan, of Camden, who received the 
unanimous nomination of the cau- 
cus. Mr. Morgan, like Mr. Han- 
cock, is an active Republican. He 
is wholly competent for the posi- 
tion. We have seen no criticisms 
made concerning the change, ex- 
cept that there seemed to be no 
necessity in the minds of the public 
for the resignation of the old comp- 
troller, who made an efficient of- 
ficer. 
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THE CONSTITUTIONAL AMEND- 
MENTS. 


Attorney General Grey, as was 
expected, gave an opinion to the 
legislature adverse to the legality 
of the advertisements of the consti- 
tutional amendments. In_ the 
course of his remarks he says: 

“It is scarcely necessary to say 
that so wide a departure from the 
legislative suggestion as that shown 
in the ‘Newark Advertiser’ and the 
Trenton newspapers could not be 
regarded as compliance with the 
constitutional requirements. The 
amendments advertised in those 
papers. were not those proposed by 
the legislature, and the publication 
was absolutely nugatory. It may 
be that other publications in other 
newspapers were entirely correct. 
Of that I am not informed. And 
there is, however, another reason 
why these publications were insuf- 
ficient, in my opinion, under the 
constitutional requirements. They 
were not published ‘for three 
months previous to making such 
choice. The first publication was 
on August 9. The time of ‘making 
such choice’ was on November 5, so 
that if the publications had been en- 
tirely accurate, which they were not, 
in the papers indicated, and perhaps 
in others, they were in three 
lunar months of twenty-eight days 
each and three days more. Our 
constitution does not _ indicate 
whether the word ‘month’ is to be 
regarded as lunar or calendar 
months, but the act of 1874 provides 
that the word ‘month,’ when used 
in any statute, shall be construed to 
mean a calendar month.” 

The amendments were reintro- 
duced in the legislature, but not the 
one concerning biennial sessions. 





TOO MUCH WASTE PAPER. 


In Chancery chambers, in Jersey 
City, Vice Chancellor Pitney com- 
plained of the practice of lawyers 
of backing their legal papers with 
heavy paper covers. Picking up a 
document, neatly enclosed in heavy 
blue paper, which a lawyer had 
handed him, he said: “The State of 
New Jersey will soon be unable to 
supply store room sufficient to pre- 
serve the waste paper which law- 
yers send to the State House.” He 
then delivered a little lecture to the 
lawyers present and instructed them 
in future to write their indorse- 


ments on the back of the documents 
themselves, and not file an extra 
sheet of paper with nothing except 
the title of the case upon it. 


OBITUARIES. 


MR. CHARLES P. NICOLL. 

Charles P. Nicoll, one of the 
best known real estate lawyers of 
Hudson county, died at his home, 
837 Summit avenue, Jersey City, on 
January 28, from Bright’s disease. 
He was born in England seventy- 
one years ago. He leaves a widow 
and one son. 

MR. CHARLES R. FARQUHAR. 

The Passaic county Bar lost 
one of its youngest members by the 
death of Charles R. Farquhar, on 
January 8, at his home, No. 9 Mad- 
ison terrace, Paterson, after an ill- 
ness of two years with pulmonary 
disease. Mr. Farquhar was twen- 
ty-seven years old. He graduated 
from the High School in 1891, and 
began the study of law with Mr. Z. 
M. Ward, passing his Bar examina- 
tion in 1896. He began to build 
up a good practice, but owing to 
failing health was forced to retire. 
Mr. Farquhar was _ prominently 
identified with the High School 
Alumni Association and was. its 
president for one term. The de- 
ceased is survived by his wife. 





